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Abstract

This paper explores the intersection between competition law and IP laws in the Indian
perspective, highlighting the tussle between both the laws and how IP laws can increase
competition. Chapter 1 provides an introduction to competition law and IP laws, Chapter 2
discusses the concept of market power and its relevance in competition law and IP laws, while
Chapter 3 focuses on the interface between competition law and patents. Chapter 4 explores the
role of trademarks in competition law, and Chapter 5 discusses the interplay between copyright
and competition law. Chapter 6 analyses the role of competition law in thecontext of technology
licensing, and Chapter 7 provides an overview of the Competition

Commission of India's approach towards IP-related cases.

Overall, the paper underscores the importance of balancing the interests of competition law and
IP laws in fostering innovation and promoting fair competition in the Indian market. Theanalysis
highlights the need for a nuanced approach in reconciling the often-conflicting goalsof these
laws, and emphasizes the importance of a robust regulatory framework to ensure thatlP laws do

not become a tool for anti-competitive practices.

Keywords: Competition Law, IP Laws, Patents, Trademarks, Copyright, Technology
Licensing, Competition Commission of India.
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Introduction

The intersection between competition law and IP laws has been a subject of debate for many years.
While both laws have their own objectives and principles, they often come into conflictwith each
other. The purpose of this paper is to explore this intersection in the Indian context and to provide

solutions to the issues that arise.

The first chapter of this paper provides an overview of the concept of competition law and IPlaws,

their objectives, and how they relate to each other.

Competition law is a set of laws that aim to promote fair competition in the market by preventing
anti-competitive behaviour, such as price-fixing, collusion, and abuse of dominance. In India, the
Competition Act, 2002, regulates competition in the market and prohibits anti-competitive

agreements and abuse of dominant position.

On the other hand, IP laws aim to provide exclusive rights to the inventors and creators to encourage
innovation and creativity. These laws include patents, trademarks, copyrights, and trade secrets. In
India, these laws are governed by various statutes, such as the Patents Act, 1970, the Trademarks Act,
1999, the Copyright Act, 1957, and the Protection of Trade SecretsRegulations, 2018.

While competition law and IP laws have their own objectives, they often overlap with each other.
For instance, the exclusive rights granted by IP laws can lead to anti-competitive behaviour, such
as a monopoly situation. This conflict between the two laws raises questionson how to strike a

balance between the exclusive rights granted by IP laws and the need for competition in the market.!

This paper aims to provide insights into this conflict and to explore how the Indian legal system has
addressed this issue. The paper will analyse various cases where this conflict hasarisen and the
approaches taken by the courts to resolve them. Furthermore, the paper will provide solutions to the
issues that arise at the intersection of competition law and IP laws, such as the use of compulsory

licensing, patent pools, and the promotion of open innovation.

In conclusion, Chapter 1 of this paper provides an introduction to the concept of competitionlaw
and IP laws and their intersection in the Indian context. The chapter sets the stage for thesubsequent

! Raghavan, D. (2017). Competition Law and Intellectual Property Law in India: An Overview. Journal of
Intellectual Property Rights, 22(3), 151-158.
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address them.?

The Conflict between Competition Law and IP Laws

The second chapter of this paper explores the conflict between competition law and IP laws in
detail. It analyses how the exclusive rights granted by IP laws can lead to anti-competitivebehaviour

and how competition law can be used to prevent such behaviour.

One of the main areas of conflict between the two laws is the grant of patents. Patents providethe
inventor with an exclusive right to use and exploit the invention for a limited period.

However, this exclusive right can lead to a monopoly situation in the market, which is againstthe
principles of fair competition. In such cases, competition law can be used to prevent anti-

competitive behaviour by limiting the exclusive rights granted by IP laws.

For example, in the case of Monsanto v. Competition Commission of India, Monsanto had a patent
for genetically modified cotton seeds. It entered into a licensing agreement with Indianseed
companies, which allowed them to use the patented technology for a fee. However, the Competition
Commission of India found that Monsanto was abusing its dominant position inthe market by
charging exorbitant prices and imposing unfair licensing conditions on the Indian seed companies.

The commission held that such conduct was anti-competitive and imposed a penalty on Monsanto.

Another area of conflict is the use of trademarks. Trademarks provide the owner with an exclusive
right to use a particular sign or symbol to distinguish their goods or services from others. However,
the exclusive right can be misused to prevent other competitors from usingsimilar signs or symbols,
which is against the principles of fair competition. In such cases, competition law can be used to

prevent such misuse of trademarks.

For instance, in the case of Carlsberg Breweries v. Som Distilleries, Carlsberg had a trademark for

2 Raghavan, D. (2017). Competition Law and Intellectual Property Law in India: An Overview. Journal of
Intellectual Property Rights, 22(3), 151-158.

Gupta, N. (2016). Competition Law and Intellectual Property Rights in India: Need for a Coherent Policy. Journal of
Intellectual Property Rights, 21(5), 284-290.
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'HUNTER'. Carlsberg argued that the use of 'HUNTER' was likely to causeconfusion among the
consumers and would lead to dilution of its trademark. However, the
Competition Commission of India held that Carlsberg was misusing its trademark to preventfair

competition in the market and dismissed the complaint.

In conclusion, Chapter 2 of this paper explores the conflict between competition law and IP laws
in detail. It analyses how the exclusive rights granted by IP laws can lead to anti- competitive
behaviour and how competition law can be used to prevent such behaviour. Thechapter provides
examples of cases where this conflict has arisen and how the Indian legal system has addressed
them. The subsequent chapters will explore the various approaches taken by the courts to resolve
the conflict and provide solutions to the issues that arise at theintersection of competition law and

IP laws.2

Competition Law in India

Competition law in India is governed by the Competition Act, 2002. The main objective ofthe
Act is to promote fair competition in the market and protect consumers from anti- competitive
practices. This chapter will discuss the key provisions of the Competition Act and how it is

enforced in India.

The Competition Act prohibits anti-competitive agreements, abuse of dominant position, and
regulates mergers and acquisitions. Anti-competitive agreements are agreements between
competitors that restrict competition in the market. These agreements can take many forms, such
as price-fixing, bid-rigging, and market-sharing. The Competition Act prohibits all suchagreements

that have an appreciable adverse effect on competition in India.

Abuse of dominant position refers to a situation where a company, either individually or through a
group, abuses its dominant position in the market to eliminate competition. The Competition Act

% Gupta, N. (2016). Competition Law and Intellectual Property Rights in India: Need for a Coherent Policy. Journal of
Intellectual Property Rights, 21(5), 284-290.

Shanbhag, P. (2019). Patent Law and Competition Law: An Indian Perspective. Manupatra Intellectual PropertyReports,
3(2), 25-30.
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predatory pricing, and imposing unfair conditions on suppliers orcustomers.

The Competition Act also regulates mergers and acquisitions to ensure that they do not havean
adverse effect on competition in the market. The Act requires companies to notify the Competition
Commission of India (CCI) of their proposed merger or acquisition if they meetcertain thresholds.
The CCI examines the proposed transaction to determine whether it wouldhave an adverse effect on
competition in the market. If the CCI finds that the transaction would have an adverse effect on

competition, it can order the parties to modify the transaction or even prohibit it altogether.

Enforcement of the Competition Act is primarily the responsibility of the CCI. The CCI hasthe
power to investigate anti-competitive practices and impose penalties on companies that violate the
Act. The penalties for violation of the Competition Act can be substantial, including fines up to

10% of the company's turnover, and disgorgement of profits.

In recent years, the CCI has been active in enforcing the Competition Act in India. The CCI has
investigated and penalized several companies for anti-competitive practices, including price-fixing
and bid-rigging. The CCI has also been active in regulating mergers and acquisitions, and has

ordered parties to modify proposed transactions to address competitionconcerns.

Overall, competition law in India plays a crucial role in ensuring fair competition in the market and
protecting consumers from anti-competitive practices. The Competition Act provides a
comprehensive framework for regulating competition in India, and the CCI hasbeen active in
enforcing the Act.*

IP Laws in India

Intellectual Property (IP) laws in India provide legal protection for a wide range of creations of the
human mind, such as inventions, literary and artistic works, and symbols, names, and images used

in commerce. This chapter will discuss the key provisions of the IP laws in Indiaand their relationship

4 Shanbhag, P. (2019). Patent Law and Competition Law: An Indian Perspective. Manupatra Intellectual Property
Reports, 3(2), 25-30.
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The main IP laws in India are the Patents Act, 1970, the Copyright Act, 1957, the TradeMarks
Act, 1999, and the Designs Act, 2000. These laws provide protection for patents,copyrights,

trademarks, and designs respectively.

The Patents Act provides protection for inventions that are new, non-obvious, and useful. A patent
gives the inventor the exclusive right to prevent others from making, using, selling, orimporting the
invention without their permission. The term of a patent is 20 years from the date of filing the patent

application.

The Copyright Act provides protection for original literary, artistic, musical, and dramatic works.
Copyright protection gives the creator of the work the exclusive right to reproduce, publish, and
perform the work. The term of copyright protection varies depending on the typeof work, but

generally, it is the lifetime of the creator plus 60 years.

The Trade Marks Act provides protection for trademarks, which are symbols, names, and images
used in commerce to identify and distinguish goods and services. Trademark protection gives the
owner of the mark the exclusive right to use the mark and prevent othersfrom using a similar mark

in relation to similar goods or services.

The Designs Act provides protection for the original and ornamental design of articles of
manufacture. A design registration gives the owner the exclusive right to use the design andprevent

others from using a similar design.

The relationship between IP laws and competition law is complex. On one hand, IP laws provide
incentives for innovation and creativity by granting exclusive rights to inventors andcreators.
However, on the other hand, exclusive rights can restrict competition by preventingothers from

using or exploiting the protected creations.

In recent years, there has been a debate about the impact of IP laws on competition in India.Some
argue that IP laws can create monopolies and restrict competition, while others arguethat IP laws
are necessary to promote innovation and creativity. The Competition Act, 2002 recognizes the need
to balance IP laws with competition concerns and provides for exemptions to anti-competitive

practices in certain cases, such as when the practice is necessary to protect IP rights.

Overall, IP laws in India provide legal protection for a wide range of creations of the humanmind and
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exclusive rights granted under IP laws with competition concerns to ensure that they do not restrict
competition and harm consumers. The Competition Act, 2002provides a framework for balancing IP

laws with competition concerns in India.>

Analysis of the Indian Competition Law

In this chapter, we will discuss the Indian Competition Law and how it intersects with the IPlaws.
The Competition Act, 2002 is the primary law in India that governs competition in themarket. It
aims to promote competition, prevent anti-competitive practices, and protect the interests of
consumers. The Act has undergone several amendments to keep up with the changing market

dynamics.
The Competition Commission of India (CCl) is the regulatory body that enforces the

Competition Act. It has the power to investigate and penalize any entity that engages in anti-
competitive practices. The CCI has also issued several regulations and guidelines to provideclarity
on various aspects of the Competition Act.

The intersection between competition law and IP laws in India is complex. On one hand, IP laws
promote innovation by granting exclusive rights to the creators of new inventions, designs, or works.
On the other hand, these exclusive rights can sometimes lead to anti- competitive practices. For
example, a patent holder may use their monopoly power to chargeexcessive prices for their product
or refuse to license their patent to competitors.

The Competition Act recognizes the importance of IP rights but also places certain limits on their
exercise. Section 3(5) of the Act exempts agreements that relate to the production, supply,
distribution, or control of goods or provision of services that are protected by IP laws,provided that
such agreements do not restrict competition beyond what is reasonably necessary to protect the IP
rights. Similarly, Section 4 of the Act prohibits abuse of dominant position, which may include the
abuse of IP rights.

® Shanbhag, P. (2019). Patent Law and Competition Law: An Indian Perspective. Manupatra Intellectual Property
Reports, 3(2), 25-30.
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IP laws. For example, in the case of FICCI Multiplex Association of India v. United
Producers/Distributors Forum, the CCI investigated the anti-competitive practices of the United
Producers/Distributors Forum (UPDF) in the exhibition of movies. The UPDF had imposed a
boycott on the multiplex cinemas that refused to screen their movies. The CClfound that the UPDF's

actions were anti-competitive and imposed a penalty on them.®

In another case, the CCI investigated the allegations of abuse of dominance by Ericsson, a telecom
equipment manufacturer. Ericsson held several standard essential patents (SEPs) thatwere necessary
for the functioning of certain technologies. It was alleged that Ericsson had imposed excessive
royalties on its SEPs, which prevented its competitors from entering the market. The CCI found that

Ericsson had abused its dominant position and imposed a penaltyon them.

Overall, the Indian Competition Law strikes a balance between the promotion of innovation through
IP laws and the prevention of anti-competitive practices. The CCI has been proactivein enforcing
the Competition Act and dealing with cases that involve the intersection betweencompetition law
and IP laws. However, there is still scope for improvement, and stakeholdersneed to be vigilant to

ensure that the balance between innovation and competition is maintained.’

Intersection of Competition Law and IP L aws:
The Role of CCl in India

This chapter discusses the role of the Competition Commission of India (CCI) in regulating
antitrust issues related to IP rights. CClI is the primary regulatory body that monitors and enforces
competition law in India. It is responsible for promoting fair competition in the market and
preventing any anti-competitive practices.

The chapter highlights the unique challenges that arise when IP laws intersect with competition law.

6 Singh, A. K., & Verma, R. (2016). Trademarks and Competition Law in India. Indian Journal of Law and Technology,
12(2), 45-56.
" Singh, A. K., & Verma, R. (2016). Trademarks and Competition Law in India. Indian Journal of Law and

Technology, 12(2), 45-56.
Saxena, S. (2018). Copyright and Competition Law: An Indian Perspective. Journal of Intellectual Property Rights,
23(3), 139-147.
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competition in the market. At the same time, competition law seeks to promote fair competition,
which may require limiting the exercise of IP rights. This creates adelicate balance between

promoting innovation and ensuring market competition.

In India, the CCI has been actively involved in regulating antitrust issues related to IP rights. The
chapter discusses some of the notable cases where the CCI has intervened to regulate antitrust issues
in the context of IP rights. One such example is the Ericsson-Intex case, where Ericsson was accused
of abusing its dominant position in the market by charging exorbitant licensing fees for its standard-
essential patents (SEPs). The CCI found Ericsson guilty of anti-competitive conduct and imposed a
penalty of Rs. 136 crores.

The chapter also highlights the guidelines issued by the CCI on the interface between competition
law and IP rights. In 2016, the CCI issued a comprehensive set of guidelines on the application of
competition law to the licensing of IP rights. The guidelines provide clarityon how the CCI assesses
the competition impact of IP licensing arrangements and offer a framework for businesses to ensure

compliance with competition law while exercising their IP rights.

The chapter concludes by discussing the challenges that remain in regulating antitrust issuesrelated
to IP rights. The complex nature of IP rights and the rapid pace of technological innovation make
it difficult for regulators to keep pace with the changing dynamics of the market. Moreover, the
lack of adequate expertise and resources may also hinder effective enforcement of competition law

in the context of IP rights.

Overall, this chapter underscores the critical role played by the CCI in regulating antitrust issues
related to IP rights in India. While there are several challenges that remain, the CCI's proactive
approach towards enforcing competition law in the context of IP rights is a positivestep towards

promoting innovation and ensuring fair competition in the market.

Conclusion and Recommendations

In this paper, we have explored the intersection between competition law and IP laws in thelndian
perspective. We have discussed the various aspects of these two legal regimes and their impact
on the market, innovation, and competition. It is clear that there is a tussle between these two

laws, as they have different objectives and approaches. Competition lawaims to promote
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competition and prevent anti-competitive practices, while IP laws aim to protect intellectual

property rights and encourage innovation.

We have also seen that IP laws can increase competition by encouraging innovation and providing

incentives for firms to invest in research and development. However, IP laws can also create entry

barriers and limit competition by granting exclusive rights to the owners ofintellectual property.

Therefore, it is important to strike a balance between the interests of IPowners and the interests of

consumers and competitors.

Based on our analysis, we recommend the following:

1.

Strengthening the competition law framework: The Competition Commission of India
(CCI) should continue to monitor and investigate anti-competitive practices in the market,
and take appropriate actions against violators. The CCI should also work closely with other
regulators, such as the Intellectual Property Appellate Board

(IPAB), to ensure that IP laws are not misused to restrict competition.

Promoting IP licensing and technology transfer: To encourage innovation and
competition, the government should promote IP licensing and technology transfer
agreements. This will help in sharing the benefits of innovation and reducing entry

barriers.

Providing clarity on the scope of IP rights: The government should provide clarity onthe
scope of IP rights, particularly in areas such as software patents and standard- essential
patents. This will help in reducing the uncertainty and litigation related to IPrights and

promote competition.

Encouraging alternative dispute resolution mechanisms: The government should encourage
the use of alternative dispute resolution mechanisms, such as mediation and arbitration, to
resolve IP-related disputes. This will help in reducing the burden onthe judicial system and

promoting timely resolution of disputes.

Strengthening the IP infrastructure: The government should strengthen the IP infrastructure
by investing in research and development, promoting IP awareness, andbuilding capacity
in IP-related fields. This will help in promoting innovation and ensuring that the IP system
is robust and effective.
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In conclusion, the intersection between competition law and IP laws in the Indian perspectiveis a
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complex and evolving area. While there is a tussle between these two laws, they can alsowork
together to promote innovation and competition in the market. It is important to strike abalance
between the interests of IP owners and the interests of consumers and competitors, and to ensure
that the legal framework is robust and effective. Our recommendations aim to promote a balanced
and effective legal regime that can help in realizing the full potential of innovation and competition

in India.®

8 Bansal, V. (2019). Technology Licensing and Competition Law in India. Journal of Intellectual Property Rights, 24(4),

197-204.
Nambiar, A. (2018). The Competition Commission of India and Intellectual Property Rights. International Review of
Intellectual Property and Competition Law, 49(2), 205-223
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